AGREEMENT FOR CONSULTANT SERVICES

THIS AGREEMENT FOR CONSULTANT SERVICES (“Agreement”) is made and effective as of
the Dayday of Month , Year by and between the City of Carpinteria, a municipal corporation (“City”),
and Consultant Firm's Name (“Consultant”) (collectively, the “Parties”) at Carpinteria, California, with
reference to the following facts:

A.

City has determined that it is necessary and appropriate to engage a design professional to
carry out the services described herein; and

Consultant has represented itself as being fully qualified and available to perform the
consultant services necessary to complete the work in a timely manner; and

City desires to contract with Consultant and Consultant is willing to perform the
consultant services, subject to the terms and conditions of this Agreement.

NOW, THEREFORE, in consideration of the mutual covenants and conditions set forth herein, the
sufficiency of which is hereby acknowledged, the parties agree as follows:

1.

SERVICES.

1.1

1.2

Basic Services. City hereby retains Consultant to perform the services described and set
forth in the attached Exhibit A (“Basic Services”), which is incorporated by this reference
as though set forth in full. Consultant hereby agrees to perform said services within the
designated time frames and accepts this retention. Consultant shall complete the Basic
Services according to a schedule of performance which is also set forth in Exhibit A. The
Parties agree and acknowledge that time is of the essence in performance of this
Agreement.

Additional Services. In addition to the Basic Services, City may elect to have Consultant
perform additional services that are beyond the current scope of the Basic Services, but
within the expertise of Consultant (“Additional Services”). Such Additional Services
shall be mutually agreed to in advance and specified in a writing, which shall also specify
the basis for the Consultant’s fee for such additional services. Basic Services and
Additional Services are referenced collectively as “Services.”

PERFORMANCE.

2.1

Standard of Performance. Consultant shall faithfully, competently and diligently
perform the obligations and responsibilities required by this Agreement, applying best
management practices and the same standards of care utilized by persons commonly
engaged in providing similar services as are required of Consultant hereunder in meeting
its obligations under this Agreement. Consultant shall not engage the assistance of
subcontractors for performance of the Services unless previously agreed to in writing by
the City.




2.2
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2.5

Labor and Materials. Consultant shall furnish, at its own expense, all labor, materials,
equipment, tools, transportation and services necessary for the successful completion of
the Services. Consultant shall give its attention and supervision to the fulfillment of the
provisions of this Agreement by its employees and subcontractors and shall be responsible
for the timely performance of the Services required by this Agreement.

Review of Service. Consultant shall furnish City with reasonable opportunities from time
to time to ascertain whether the Services of Consultant are being performed in accordance
with this Agreement. All work done and materials furnished shall be subject to final review
and approval by City; Consultant is not providing final approval or review, which is solely
City’s function and role. City review and approval of such work and Services shall not,
however, relieve Consultant of any of its obligations under this Agreement.

Contract Administration. The City Manager or his/her designee shall represent the City
in all matters relating to the administration of this Agreement. The City Manager or his/her
designee shall have the authority to act on the City’s behalf to review and approve all
products submitted by Consultant and may execute all necessary documents to authorize
Consultant to perform Additional Services as provided for herein.

Representations and Warranties. Consultant represents and warrants to City that: (i) its
fulfillment of its obligations and, as applicable, performance the Services under this
Agreement, will not violate any applicable or breach any contracts with third parties and
(i1) it has the right, power and authority to fulfill its obligations, and, as applicable perform
the Services, and enter into this Agreement; (iii) the Services contemplated hereunder will
be performed by adequately trained, competent personnel, in a professional manner, with
such personnel having the requisite skill and expertise necessary to perform and complete
the Services in accordance with industry standards and in accordance with the terms and
conditions of this Agreement; and (iv) the Services and all deliverables provided hereunder
will conform to the specifications agreed-to by the parties.

TERM. This Agreement shall be effective as of the date first above written and shall continue
until all Services to be provided by Consultant are completed to the satisfaction of the City, but in
no event later than the Day day of Month, Year; unless terminated earlier as provided for herein.

COMPENSATION.

4.1

4.2

Basic Services. For Basic Services, City shall pay Consultant on a time and materials
basis, not to exceed amount of Insert Amount in Text Format ($Insert Amount in Numerical
Format) as full compensation for all labor, materials, equipment, tools, transportation, and
Services. This compensation shall be paid in accordance with the payment rates and
schedule as set forth in Exhibit B, attached hereto and incorporated herein by this reference
as though set forth in full, based on the actual time spent on the tasks and the actual price
of the necessary materials.

Additional Services. Consultant shall not be compensated for any services rendered in
connection with its performance of this Agreement which are in addition to the Basic
Services, unless such Additional Services are authorized in advance and in writing in the




4.3
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4.5

method provided for herein. Consultant will submit fee estimates for such Additional
Services upon request of City.

Invoices. Each and every payment by City shall be subject to City’s receipt of an invoice
outlining the items for which payment is requested. Payment to Consultant as to any
undisputed fees shall be made, after verification of Consultant’s performance, within 30
(thirty) days of receipt of invoice. If City disputes any of Consultant's fees, it shall give
written notice to Consultant within 30 (thirty) days of receipt of an invoice of such disputed
fees.

Withholding. City reserves the right to withhold future payment to Consultant if any
aspect of the Consultant’s work is found to be substantially inadequate. City shall notify
Consultant in writing of deficiencies believed to be substantially inadequate within thirty
(30) days after receipt of product.

Taxes/Insurance/Licenses. Consultant shall be solely responsible for the payment of any
federal, state, or local income tax, social security tax, workers’ compensation insurance,
state disability insurance, and any other taxes or insurance which Consultant is responsible
for paying as an independent contractor under federal, state or local law. At all times during
the term of this Agreement, Consultant and any approved subcontractors performing
Services under this Agreement shall have in full force and effect all licenses necessary for
the performance of Services hereunder, including without limitation, business licensing
from City, all at the sole cost of Consultant.

RECORDS.

5.1
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Financial Records. Consultant shall maintain complete and accurate records with respect
to sales, costs, expenses, receipts and other such information required by City that relate to
the performance of Services under this Agreement. Consultant shall also maintain
adequate records of Services provided in sufficient detail to permit an evaluation of
Services. All such records shall be maintained in accordance with generally accepted
accounting principles and shall be clearly identified and readily accessible.

Access to Records. Consultant shall provide free access to the representatives of City or
its designees at reasonable times to books and records as set forth in section 5.1; shall give
City the right to examine and audit said books and records; shall permit City to make
transcripts therefrom as necessary; and shall allow inspection of all work, data, documents,
proceedings and activities related to this Agreement. Such records, together with
supporting documents, shall be maintained for a period of four (4) years after receipt of
final payment.

Original Records. Upon completion of, or in the event of termination or suspension of
this Agreement, all completed and incomplete original agreements, data, documents,
designs, drawings, exhibits, maps, models, computer files, reports, studies, surveys, notes,
and other work, materials or documents prepared or used to prepare Consultant’s work
product in the course of providing the Services pursuant to this Agreement (“Consultant
Work Product”) shall become the sole property of City once the Consultant has received




payment. City may duplicate, disclose, disseminate, use, reuse or otherwise dispose of
Consultant Work Product in whole or in part in any manner it deems appropriate, without
the permission of Consultant. With respect to computer files, Consultant shall make
available to the City, at Consultant's office and upon reasonable written request by City,
the necessary computer software and hardware for purposes of accessing, compiling,
transferring and printing computer files. Consultant may retain copies of such Consultant
Work Product as a part of its record of professional activity.

6. TERMINATION.

6.1

6.2

6.3

6.4

Termination Without Cause. This Agreement may be terminated by either party for any
reason upon ten (10) days prior written notice by the terminating party to the other party.
In the event of a termination, the date of termination shall be deemed to be the first business
day occurring after the expiration of the notice period. Upon receipt of said notice,
Consultant shall immediately cease all work under this Agreement, unless the notice
provides otherwise.

Termination With Cause. FEither party may terminate this Agreement with cause,
effective immediately upon written notice of such termination to the other party and failure
of the breaching party to correct within five (5) days of receiving such notice, based upon
the occurrence of any of the following events:

= Material breach of this Agreement;

= (Cessation of Consultant to be licensed, as required;

= Failure to substantially comply with any applicable federal, state or local law or
regulation;

= Filing by or against Consultant of any petition under any law for the relief of
debtors; and,

= Filing of a criminal complaint against Consultant for any crime, other than minor
traffic offenses.

Performance Upon Termination. In the event this Agreement is terminated pursuant to
this Section, City shall pay Consultant for the outstanding balance owed for work
performed up to the time of termination. Upon termination of the Agreement, Consultant
shall submit an invoice to City as provided for herein and shall submit to the City all of its
files for any billable or non-billable matters in which the Consultant is involved under the
scope of this Agreement.

Termination Upon Mutual Consent. This agreement may also be terminated by mutual
consent of the parties and in accordance with the terms and conditions of any plan of
termination established by the parties. In the event of a termination by mutual consent, the
date of termination shall be such date as is agreed upon by the parties. The parties may
agree to suspend or terminate a portion of this Agreement and such suspension or
termination shall not make void or invalidate the remainder of this Agreement.

7. DISPUTE RESOLUTION. Except as explicitly provided in Exhibit E relating to claims by
Consultant, if any dispute, claim or disagreement shall arise relative to the interpretation or



10.

enforcement of this Agreement, the parties shall use commercially reasonable efforts to settle the
dispute, claim or disagreement. To this end, they shall consult and negotiate with each other in
good faith and, recognizing their mutual interests, attempt to reach a just and equitable solution
satisfactory to both parties. If they do not reach such a solution within a period of thirty (30) days,
then, upon notice by either party to the other, the dispute, claim or disagreement shall be submitted
to final, binding arbitration administered by the American Arbitration Association in accordance
with its Commercial Arbitration Rules. The arbitrator shall have the authority to assess arbitration
costs and expenses against either or both parties. The decision in the arbitration shall be binding
on all parties, and judgment on any arbitration award may be entered in any court of competent
jurisdiction.

INSURANCE. Consultant shall maintain prior to the beginning of and for the duration of this
Agreement insurance coverage as specified in the attached Exhibit C, which is incorporated by
this reference as though set forth in full.

INDEMNIFICATION.

Indemnification for Professional Liability. To the fullest extent permitted by law, Consultant
shall indemnify, protect, defend and hold harmless City and any of its officials, directors,
employees and agents (“Indemnified Parties”) from and against any and all losses, liabilities,
damages, costs, and expenses, including attorneys’ fees and costs of defense (collectively,
“Claims”) to the extent such Claims arise out of, pertain to, or relate to the negligence, recklessness
or willful misconduct of Consultant and its agents, employees, subcontractors, consultants or
assigns.

RELEASE OF INFORMATION.

10.1  Confidentiality. All information gained by Consultant in performance of this Agreement
shall be considered confidential and shall not be released except to the City, directly or
indirectly, by Consultant without City's prior written authorization. Consultant, its officers,
employees, subcontractors or sub-consultants shall not voluntarily provide declarations,
letters of support, testimony at depositions, response to interrogatories or other information
concerning the Services performed under this Agreement unless requested by the City
Attorney or authorized in writing by the City Manager. Response to a subpoena or court
order shall not be considered "voluntary" provided that Consultant shall give City prompt
written notice of any such court order or subpoena. The provisions of this Paragraph shall
survive the termination of this Agreement.

10.2 Notice and Cooperation. Consultant shall promptly notify the City Manager and City
Attorney in writing if Consultant, its officers, employees, agents, subcontractors or
subconsultants are served with any summons, complaint, subpoena, notice of deposition,
request for documents, interrogatories, request for admissions or other discovery request, court
order or subpoena from any person or party related to this Agreement and/or Consultant’s
related Services. City has no obligation to, but may exercise discretion to represent Consultant
and/or be present at any deposition, hearing or similar proceeding. Consultant agrees to
cooperate fully with City and to provide the City an opportunity to review any response to




discovery requests provided by Consultant. However, City's right to review any such response
does not grant or imply a right of City to control, direct, dictate or rewrite said response.

11.  RELATIONSHIP TO CITY.

11.1

11.2

11.3

11.4

11.5

11.6

Independent Contractor. Consultant is and shall at all times remain as to the City a
wholly independent contractor. The personnel performing the services under this
Agreement on behalf of Consultant shall at all times be under Consultant's exclusive
direction and control. Neither City nor any of its officers, employees or agents shall have
control over the conduct of Consultant or any of Consultant's officers, employees or agents,
except as set forth in this Agreement. Consultant shall not at any time or in any manner
represent that it or any of its officers, employees or agents are in any manner officers,
employees or agents of City. Consultant shall not incur or have the power to incur any
debt, obligation or liability whatever against City, or bind City in any manner.

No Employee Privileges. No City employee benefits shall be available to Consultant in
connection with the performance of this Agreement. Except for the fees paid to Consultant
as provided in the Agreement, City shall not pay salaries, wages or other compensation to
Consultant for performing Services hereunder for City. City shall not be liable for
compensation or indemnification to Consultant for injury or sickness arising out of
performing Services hereunder.

Consultant Duty to City. Consultant understands and agrees that its responsibility to
provide complete and accurate Services is owed solely to City and that its accountability
under this contract shall likewise be solely to City and not to any City applicants or any
other third person or entity.

Interest of Consultant. Consultant represents and warrants to City that it presently has
no interests, and covenants that it shall not acquire any interests, direct or indirect, financial
or otherwise, which would conflict with the performance of the services to be provided by
Consultant under this Agreement. Consultant further covenants that, in the performance
of this Agreement, no subcontractor or employee having such an interest shall be employed
by Consultant. Consultant certifies that no one who has or will have any financial interest
under this Agreement is: (a) an officer or employee of City, or (b). an officer or employee
of the applicant and any of'its consultants. Consultant agrees to comply with any applicable
conflict of interest code.

Undue Influence. Consultant declares and warrants that no undue influence or pressure
is used against or in concert with any officer or employee of City in connection with the
award, terms or implementation of this Agreement, including any method of coercion,
confidential financial arrangement or financial inducement. No officer or employee of City
will receive compensation, directly or indirectly, from Consultant or any officer, employee
or agent of Consultant, in connection with the award of this Agreement or any work to be
conducted as a result of this Agreement. Violation of this Section shall be a material breach
of this Agreement entitling City to any and all remedies at law or in equity.

Third Party Beneficiaries. This Agreement is entered into solely for the benefit of the




12.

City and the Consultant and will not confer any rights upon any person not expressly a
party to this Agreement.

GENERAL PROVISIONS.

12.1

12.2

12.3

12.4

12.5

12.6

Assignment of Rights. Contractor agrees to assign City all rights, title, and interest in and
to all causes of action it may have under Section 4 of the Clayton Act or under the
Cartwright Act arising from purchases of goods, services, or materials pursuant to this
Agreement.

Further Assurances. City and Consultant each agree to cooperate with one another, to
use their best efforts, to act in good faith, and to promptly perform such acts and execute
such documents or instruments as are reasonably necessary and proper to consummate the
transactions contemplated by this Agreement.

Notices. All notices, requests, demands and other communications under this Agreement
shall be in writing and shall be deemed to have been duly given on the date of service if
personally served or on the second day after mailing if mailed by first-class mail, registered
or certified, return receipt requested, postage prepaid and properly addressed as follows:

To City: To Consultant:
Michael Ramirez, City Manager Contact Person's Name
City of Carpinteria Consultant Firm's Name
5775 Carpinteria Avenue Address

Carpinteria, CA 93013-2698 City, State, ZIP

P: (805) 684-5405 P:Phone Number

F: (805) 684-5304 P:Fax Number

Any party may change their address for the purpose of this paragraph by giving the other
party written notice of the new address in the above manner.

Legal Responsibilities. Consultant shall keep itself informed of state, federal and laws
and regulations which in any manner affect those employed by it or in any way affect the
performance of its Service pursuant to this Agreement. The Consultant shall reasonably
observe and comply with such laws and regulations. The City and its officers and
employees shall not be liable at law or in equity occasioned by failure of the Consultant to
comply with this Section.

Licenses. At all times during the term of this Agreement, Consultant shall have in full
force and effect, all licenses required by law for the performance of services described in
this Agreement.

Labor Conditions. City is a public entity in the state of California, and therefore, City
and Consultant are subject to the provisions of the Government Code and the Labor Code
of the state of California. All provisions of law applicable to public contracts and/or this
Agreement are incorporated herein by this reference and are made a part of this Agreement




12.7

12.8

12.9

12.10

12.11

12.12

to the same extent as if they were fully stated in the Agreement and shall be complied with
by Consultant.

Labor Requirements. Consultant shall abide by all federal and California laws and
regulations regarding wages, including, without limitation, the Fair Labor Standards Act
and the California Labor Code, which, in part, mandate that 8 hours’ labor constitutes a
legal days’ work, and require Consultant to pay the general prevailing wage rates. The
California statutory provisions for penalties for failure to pay prevailing wages will be
enforced and the statutory provisions for penalties for failure to comply with California’s
wage and hour laws will be enforced. In addition, Consultant is required to comply with
the statutory requirements relating to employment of apprentices. Consultant also must
secure the payment of workers’ compensation to its employees as provided by California
law. Consult acknowledges its obligation to secure payment of Workers’ Compensation
before beginning work as set forth in the attached Exhibit D (“Acknowledgement of
Workers’ Compensation Obligation) which is incorporated by this reference as through
set forth in full. Additionally, Consultant is required to comply with all statutory
requirements relating to certified payroll records, including the maintenance of the records,
their certification, and their availability for inspection.

Discrimination. No person shall be excluded from employment in the performance of this
Agreement on the grounds of race, creed, color, sex, age, marital status, sexual orientation
or place of national origin. Consultant shall comply with all local, state, and federal laws
relating to equal employment opportunity rights.

Assignment. Consultant shall not assign the performance of this Agreement, nor any part
thereof, nor any monies due hereunder, without prior written consent of City, which shall
have the sole discretion to consent to any proposed assignment. Because of the personal
nature of the Services to be rendered pursuant to this Agreement, only Consultant shall
perform the services described in this Agreement.

Waiver. No waiver of a provision of this Agreement shall constitute a waiver of any other
provision, whether or not similar. No waiver shall constitute a continuing waiver. No
waiver shall be binding unless executed in writing by the party making the waiver.

Force Majeure. Neither Consultant nor City shall be liable for any delays resulting from
circumstances or causes beyond its reasonable control, including, without limitation, fire
or other casualty, act of God, strike or labor dispute, war or other violence, or any law,
order or requirement of any governmental agency or authority.

Construction of Terms. All parts of this Agreement shall in all cases be construed
according to their plain meaning and shall not be construed in favor or against either of the
parties. If any term, provision, covenant or condition of this Agreement is held by a court
of competent jurisdiction to be invalid, void or unenforceable, in whole or in part, the
remainder of this Agreement shall remain in full force and effect and shall not be affected,
impaired or invalidated thereby. In the event of any provision shall be adjudged invalid,
void or unenforceable, the parties hereto agree to enter into a supplemental agreement to
effectuate the intent of the parties and the purposes of this Agreement.




12.13 Controlling Law. The City and Consultant understand and agree that the laws of the State
of California shall govern the rights, obligations, duties and liabilities of the parties to this
Agreement and also govern the interpretation of this Agreement, with venue proper only
in the County of Santa Barbara, State of California.

12.14 Authorization. All officers and individuals executing this and other documents on behalf
of the respective parties hereby certify and warrant that they have the capacity and have
been duly authorized to execute said documents on behalf of the entities indicated.

12.15 Entire Agreement. This Agreement, along with its attached exhibits, which are
incorporated herein by this reference, constitutes the entire Agreement between the parties
and supersedes all prior and contemporaneous agreements, representations and
understandings of the parties. This Agreement may be altered, amended or modified only
by a supplemental writing executed by the parties to this Agreement and by no other means.
Each party waives any future right to claim, contest, or assert that this Agreement was
modified, canceled, superseded, or changed by any oral agreement, course of conduct,
waiver or estoppel.

12.16 Counterparts. This Agreement may be executed in counterparts, each of which shall
remain in full force and effect as to each party.

12.17 Severability. In the event that any term or provision of this Agreement shall be held to be
invalid, void or unenforceable, then the remainder of this Agreement shall not be affected,
impaired or invalidated, and each such term and provision of this Agreement shall be valid
and enforceable to the fullest extent permitted by law.

IN WITNESS WHEREOF, the parties have executed this Agreement at the place and as of the date first
written above.

"CITY" "CONSULTANT"

City of Carpinteria Consultant Firm's Name

By: By:

Michael Ramirez, City Manager Name, Title of Signator

APPROVED AS TO FORM: ATTEST:

City of Carpinteria City of Carpinteria

By: By:

Jena Shoaf Acos, on behalf of Brian C. Barrett, CMC, CPMC, City Clerk

Brownstein Hyatt Farber Schreck, LLP
Acting as City Attorney of the City of Carpinteria



EXHIBIT A

TASKS TO BE PERFORMED
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EXHIBIT B

PAYMENT SCHEDULE
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EXHIBIT C

INSURANCE REQUIREMENTS

Prior to the beginning of and throughout the duration of the Work, Consultant will maintain insurance in
conformance with the requirements set forth below. Consultant will use existing coverage to comply with these
requirements. If that existing coverage does not meet the requirements set forth here, Consultant agrees to
amend, supplement or endorse the existing coverage to do so. Consultant acknowledges that the insurance
coverage and policy limits set forth in this section constitute the minimum amount of coverage required. Any
insurance proceeds available to City in excess of the limits and coverage required in this agreement and which
is applicable to a given loss, will be available to City.

Consultant shall provide the following types and amounts of insurance:

Commercial General Liability Insurance using Insurance Services Office “Commercial General Liability”
policy form CG 00 01 or the exact equivalent. Defense costs must be paid in addition to limits. There shall be
no cross liability exclusion for claims or suits by one insured against another. Limits are subject to review but
in no event less than $1,000,000 per occurrence.

Business Auto Coverage on ISO Business Auto Coverage form CA 00 01 including symbol 1 (Any Auto) or
the exact equivalent. Limits are subject to review, but in no event to be less than $1,000,000 per accident. If
Consultant owns no vehicles, this requirement may be satisfied by a non-owned auto endorsement to the general
liability policy described above. If Consultant or Consultant’s employees will use personal autos in any way
on this project, Consultant shall provide evidence of personal auto liability coverage for each such person.

Workers Compensation on a state-approved policy form providing statutory benefits as required by law with
employer’s liability limits no less than $1,000,000 per accident or disease.

Excess or Umbrella Liability Insurance (Over Primary) if used to meet limit requirements, shall provide
coverage at least as broad as specified for the underlying coverages. Any such coverage provided under an
umbrella liability policy shall include a drop down provision providing primary coverage above a maximum
$25,000 self-insured retention for liability not covered by primary but covered by the umbrella. Coverage shall
be provided on a “pay on behalf” basis, with defense costs payable in addition to policy limits. Policy shall
contain a provision obligating insurer at the time insured’s liability is determined, not requiring actual payment
by the insured first. There shall be no cross liability exclusion precluding coverage for claims or suits by one
insured against another. Coverage shall be applicable to City for injury to employees of Consultant,
subconsultants or others involved in the Work. The scope of coverage provided is subject to approval of City
following receipt of proof of insurance as required herein. Limits are subject to review but in no event less than
$1,000,000 per occurrence.

Professional Liability or Errors and Omissions Insurance as appropriate shall be written on a policy form
coverage specifically designed to protect against acts, errors or omissions of the consultant and “Covered
Professional Services” as designated in the policy must specifically include work performed under this
agreement. The policy limit shall be no less than $1,000,000 per claim and in the aggregate. The policy must
“pay on behalf of” the insured and must include a provision establishing the insurer’s duty to defend. The policy
retroactive date shall be on or before the effective date of this agreement.

12



Insurance procured pursuant to these requirements shall be written by insurers that are admitted carriers in
the state of California and with an A.M. Bests rating of A- or better and a minimum financial size VII.

General conditions pertaining to provision of insurance coverage by Consultant. Consultant and City agree to
the following with respect to insurance provided by Consultant:

1.

Consultant agrees to have its insurer endorse the third party general liability coverage required herein
to include as additional insureds City, its officials, employees, volunteers and agents, using standard
ISO endorsement No. CG 2010-0413. Consultant also agrees to require all contractors and
subcontractors to do likewise.

No liability insurance coverage provided to comply with this Agreement shall prohibit Consultant, or
Consultant’s employees or agents, from waiving the right of subrogation prior to a loss. Consultant
agrees to waive subrogation rights against City regardless of the applicability of any insurance proceeds,
and to require all contractors and subcontractors to do likewise.

All insurance coverage and limits provided by Contractor and available or applicable to this agreement
are intended to apply to the full extent of the policies. Nothing contained in this Agreement or any other
agreement relating to the City or its operations limits the application of such insurance coverage.

None of the coverages required herein will be in compliance with these requirements if they include
any limiting endorsement of any kind that has not been first submitted to City and approved of in
writing.

No liability policy shall contain any provision or definition that would serve to eliminate so-called “third
party action over” claims, including any exclusion for bodily injury to an employee of the insured or of
any contractor or subcontractor.

All coverage types and limits required are subject to approval, modification and additional requirements
by the City, as the need arises. Consultant shall not make any reductions in scope of coverage (e.g.,
elimination of contractual liability or reduction of discovery period) that may affect City’s protection
without City’s prior written consent.

Proof of compliance with these insurance requirements, consisting of certificates of insurance
evidencing all of the coverages required and an additional insured endorsement to Consultant’s general
liability policy, shall be delivered to City at or prior to the execution of this Agreement. In the event
such proof of any insurance is not delivered as required, or in the event such insurance is canceled at
any time and no replacement coverage is provided, City has the right, but not the duty, to obtain any
insurance it deems necessary to protect its interests under this or any other agreement and to pay the
premium. Any premium so paid by City shall be charged to and promptly paid by Consultant or
deducted from sums due Consultant, at City option.

Certificate(s) are to reflect that the insurer will provide 30 (thirty) days notice to City of any cancellation
of coverage. Consultant agrees to require its insurer to modify such certificates to delete any exculpatory
wording stating that failure of the insurer to mail written notice of cancellation imposes no obligation,
or that any party will “endeavor” (as opposed to being required) to comply with the requirements of the
certificate.

13



10.

I1.

12.

13.

14.

15.

16.

17.

It is acknowledged by the parties of this agreement that all insurance coverage required to be provided
by Consultant or any subcontractor, is intended to apply first and on a primary, non-contributing basis
in relation to any other insurance or self insurance available to City.

Consultant agrees to ensure that subcontractors, and any other party involved with the project who is
brought onto or involved in the project by Consultant, provide the same minimum insurance coverage
required of Consultant. Consultant agrees to monitor and review all such coverage and assumes all
responsibility for ensuring that such coverage is provided in conformity with the requirements of this
section. Consultant agrees that upon request, all agreements with subcontractors and others engaged in
the project will be submitted to City for review.

Consultant agrees not to self-insure or to use any self-insured retentions or deductibles on any portion
of the insurance required herein and further agrees that it will not allow any contractor, subcontractor,
Architect, Engineer or other entity or person in any way involved in the performance of work on the
project contemplated by this agreement to self-insure its obligations to City. If Consultant’s existing
coverage includes a deductible or self-insured retention, the deductible or self-insured retention must be
declared to the City. At that time the City shall review options with the Consultant, which may include
reduction or elimination of the deductible or self-insured retention, substitution of other coverage, or
other solutions.

The City reserves the right at any time during the term of the contract to change the amounts and types
of insurance required by giving the Consultant ninety (90) days advance written notice of such change.
If such change results in substantial additional cost to the Consultant, the City will negotiate additional
compensation proportional to the increased benefit to City.

For purposes of applying insurance coverage only, this Agreement will be deemed to have been
executed immediately upon any party hereto taking any steps that can be deemed to be in furtherance
of or towards performance of this Agreement.

Consultant acknowledges and agrees that any actual or alleged failure on the part of City to inform
Consultant of non-compliance with any insurance requirement in no way imposes any additional
obligations on City nor does it waive any rights hereunder in this or any other regard.

Consultant will renew the required coverage annually as long as City or its employees or agents face an
exposure from operations of any type pursuant to this Agreement. This obligation applies whether or
not the Agreement is canceled or terminated for any reason. Termination of this obligation is not
effective until City executes a written statement to that effect.

Consultant shall provide proof that policies of insurance required herein expiring during the term of this
Agreement have been renewed or replaced with other policies providing at least the same coverage.
Proof that such coverage has been ordered shall be submitted prior to expiration. A coverage binder or
letter from Consultant’s insurance agent to this effect is acceptable. A certificate of insurance and/or
additional insured endorsement as required in these specifications applicable to the renewing or new
coverage must be provided to City within five days of the expiration of the coverages.

The provisions of any workers’ compensation or similar act will not limit the obligations of Consultant
under this Agreement. Consultant expressly agrees not to use any statutory immunity defenses under
such laws with respect to City, its employees, officials and agents.
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18.

19.

20.

21.

22.

23.

Requirements of specific coverage features or limits contained in this section are not intended as
limitations on coverage, limits or other requirements nor as a waiver of any coverage normally provided
by any given policy. Specific reference to a given coverage feature is for purposes of clarification only
as it pertains to a given issue and is not intended by any party or insured to be limiting or all-inclusive.

These insurance requirements are intended to be separate and distinct from any other provision in this
agreement and are intended by the parties here to be interpreted as such.

The requirements in this Section supersede all other sections and provisions of this Agreement to the
extent that any other section or provision conflicts with or impairs the provisions of this Section.

Consultant agrees to be responsible for ensuring that no contract used by any party involved in any way
with the project reserves the right to charge City or Consultant for the cost of additional insurance
coverage required by this agreement. Any such provisions are to be deleted with reference to City. It
is not the intent of City to reimburse any third party for the cost of complying with these requirements.
There shall be no recourse against City for payment of premiums or other amounts with respect thereto.

The City’s failure to comply with reporting requirements should not affect coverage required under the
Agreement.

The consultant’s insurance is primary to that of any insurance claimed by the City.

Consultant agrees to provide immediate notice to City of any claim or loss against Consultant arising out
of the work performed under this agreement. City assumes no obligation or liability by such notice, but
has the right (but not the duty) to monitor the handling of any such claim or claims if they are likely to
involve City.
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EXHIBIT D

WORKERS’ COMPENSATION REQUIREMENTS

The Consultant is required to sign and file a statement acknowledging its obligation to secure payment of
Workers’ Compensation before beginning work.
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ACKNOWLEDGEMENT OF WORKERS’ COMPENSATION OBLIGATION

I, Name, hereby acknowledge my obligation to secure payment of Workers” Compensation before
beginning work.

Consultant

By:
Name, Title of Signator

Dated:
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EXHIBIT E
RESOLUTION OF CONSTRUCTION CLAIMS

The following pertains to Public Contract Code Sections 20104 through 20104.6 (Resolution of
Construction Claims)

1. This article applies to all public works claims of three hundred seventy-five thousand dollars
($375,000) or less which arise between a contractor and a local agency.

2. This article shall not apply to any claims resulting from a contract between a contractor and a
public agency when the public agency has elected to resolve any disputes pursuant to Article
7.1 (commencing with Section 10240) of Chapter 1 of Part 2.

3. “Public work™ means “public works contract” as defined in Section 1101 but does not include
any work or improvement contracted for by the state or the Regents of the University of
California.

4. “Claim” means a separate demand by the contractor for (a) a time extension, (b) payment of

money or damages arising from work done by, or on behalf of, the contractor pursuant to the
contract for a public work and payment of which is not otherwise expressly provided for or the
claimant is not otherwise entitled to, or (¢) an amount the payment of which is disputed by the
local agency.

5. The provisions of this article or a summary thereof shall be set forth in the plans or
specifications for any work which may give rise to a claim under this article.

6. This article applies only to contracts entered into on or after January 1, 1991.
7. For any claim subject to this Agreement, the following requirements apply:
a. The claim shall be in writing and include the documents necessary to substantiate the

claim. Claims must be filed on or before the date of final payment. Nothing in this
subdivision is intended to extend the time limit or supersede notice requirements
otherwise provided by contract for the filing of claims.

b. (1) For claims of less than fifty thousand dollars ($50,000), the City shall respond in
writing to any written claim within 45 days of receipt of the claim, or may request, in
writing, within 30 days of receipt of the claim, any additional documentation
supporting the claim or relating to defenses to the claim the City may have against the
claimant.

(2) If additional information is thereafter required, it shall be requested and provided
pursuant to this subdivision, upon mutual agreement of the City and the claimant.
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(3) The City’s written response to the claim, as further documented, shall be submitted
to the claimant within 15 days after receipt of the further documentation or within a
period of time no greater than that taken by the claimant in producing the additional
information, whichever is greater.

c. (1) For claims of over fifty thousand dollars ($50,000) and less than or equal to three
hundred seventy-five thousand dollars ($375,000), the City shall respond in writing to
all written claims within 60 days of receipt of the claim, or may request, in writing,
within 30 days of receipt of the claim, any additional documentation supporting the
claim or relating to defenses to the claim the City may have against the claimant.

(2) If additional information is thereafter required, it shall be requested and provided
pursuant to this subdivision, upon mutual agreement of the City and the claimant.

(3) The City’s written response to the claim, as further documented, shall be submitted
to the claimant within 30 days after receipt of the further documentation, or within a
period of time no greater than that taken by the claimant in producing the additional
information or requested documentation, whichever is greater.

d. If the claimant disputes the City’s written response, or the City fails to respond within
the time prescribed, the claimant may so notify the City, in writing, either within 15
days of receipt of the City’s response or within 15 days of the City’s failure to respond
within the time prescribed, respectively, and demand an informal conference to meet
and confer for settlement of the issues in dispute. Upon a demand, the City shall
schedule a meet and confer conference within 30 days for settlement of the dispute.

e. Following the meet and confer conference, if the claim or any portion remains in
dispute, the claimant may file a claim as provided in Chapter 1 (commencing with
Section 900) and Chapter 2 (commencing with Section 910) of Part 3 of Division 3.6
of Title 1 of the Government Code. For purposes of those provisions, the running of
the period of time within which a claim must be filed shall be tolled from the time the
claimant submits his or her written claim pursuant to subdivision (a) until the time that
claim is denied as a result of the meet and confer process, including any period of time
utilized by the meet and confer process.

f. This article does not apply to tort claims and nothing in this article is intended nor
shall be construed to change the time periods for filing tort claims or actions specified
by Chapter 1 (commencing with Section 900) and Chapter 2 (commencing with
Section 910) of Part 3 of Division 3.6 of Title 1 of the Government Code.

The following procedures are established for all civil actions filed to resolve claims subject to this
article:

8. Within 60 days, but no earlier than 30 days, following the filing or responsive pleadings, the

court shall submit the matter to nonbinding mediation unless waived by mutual stipulation of
both parties. The mediation process shall provide for the selection within 15 days by both
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10.

1.

12.

13.

parties of a disinterested third person as mediator, shall be commenced within 30 days of the
submittal, and shall be concluded within 15 days from the commencement of the mediation
unless a time requirement is extended upon a good cause showing to the court or by stipulation
of both parties. If the parties fail to select a mediator within the 15-day period, any party may
petition the court to appoint the mediator.

(a) If the matter remains in dispute, the case shall be submitted to judicial arbitration pursuant
to Chapter 2.5 (commencing with Section 1141.10) of Title 3 of Part 3 of the Code of Civil
Procedure, notwithstanding Section 1141.11 of that code. The Civil Discovery Act (Title 4
(commencing with Section 2016.010) of Part 4 of the Code of Civil Procedure) shall apply to
any proceeding brought under this subdivision consistent with the rules pertaining to judicial
arbitration.

(b) Notwithstanding any other provision of law, upon stipulation of the parties, arbitrators
appointed for purposes of this article shall be experienced in construction law, and, upon
stipulation of the parties, mediators and arbitrators shall be paid necessary and reasonable
hourly rates of pay not to exceed their customary rate, and such fees and expenses shall be paid
equally by the parties, except in the case of arbitration where the arbitrator, for good cause,
determines a different division. In no event shall these fees or expenses be paid by state or
county funds.

(c) In addition to Chapter 2.5 (commencing with Section 1141.10) of Title 3 of Part 3 of the
Code of Civil Procedure, any party who after receiving an arbitration award requests a trial de
novo but does not obtain a more favorable judgment shall, in addition to payment of costs and
fees under that chapter, pay the attorney’s fees of the other party arising out of the trial de
novo.

The court may, upon request by any party, order any witnesses to participate in the mediation
or arbitration process.

The City shall not fail to pay money as to any portion of a claim which is undisputed
except as otherwise provided in the contract.

In any suit filed under Section 20104.4, the City shall pay interest at the legal rate on any arbitration
award or judgment. The interest shall begin to accrue on the date the suit is filed in a court of law.

Pursuant to California Public Contract Code Section 7201, the City may not retain greater than
five (5%) percent of contract price.
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	AGREEMENT FOR CONSULTANT SERVICES
	A. City has determined that it is necessary and appropriate to engage a design professional to carry out the services described herein; and
	B. Consultant has represented itself as being fully qualified and available to perform the consultant services necessary to complete the work in a timely manner; and
	1. SERVICES.
	1.1 Basic Services.  City hereby retains Consultant to perform the services described and set forth in the attached Exhibit A (“Basic Services”), which is incorporated by this reference as though set forth in full.  Consultant hereby agrees to perform...
	1.2 Additional Services.  In addition to the Basic Services, City may elect to have Consultant perform additional services that are beyond the current scope of the Basic Services, but within the expertise of Consultant (“Additional Services”).  Such A...
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	2.2 Labor and Materials.  Consultant shall furnish, at its own expense, all labor, materials, equipment, tools, transportation and services necessary for the successful completion of the Services.  Consultant shall give its attention and supervision t...
	2.3 Review of Service.  Consultant shall furnish City with reasonable opportunities from time to time to ascertain whether the Services of Consultant are being performed in accordance with this Agreement.  All work done and materials furnished shall b...
	2.4 Contract Administration.  The City Manager or his/her designee shall represent the City in all matters relating to the administration of this Agreement.  The City Manager or his/her designee shall have the authority to act on the City’s behalf to ...
	2.5 Representations and Warranties.  Consultant represents and warrants to City that: (i) its fulfillment of its obligations and, as applicable, performance the Services under this Agreement, will not violate any applicable or breach any contracts wit...

	3. TERM.  This Agreement shall be effective as of the date first above written and shall continue until all Services to be provided by Consultant are completed to the satisfaction of the City, but in no event later than the Day day of Month, Year; unl...
	4. COMPENSATION.
	4.1 Basic Services.  For Basic Services, City shall pay Consultant on a time and materials basis, not to exceed amount of Insert Amount in Text Format ($Insert Amount in Numerical Format) as full compensation for all labor, materials, equipment, tools...
	4.2 Additional Services.  Consultant shall not be compensated for any services rendered in connection with its performance of this Agreement which are in addition to the Basic Services, unless such Additional Services are authorized in advance and in ...
	4.3 Invoices.  Each and every payment by City shall be subject to City’s receipt of an invoice outlining the items for which payment is requested.  Payment to Consultant as to any undisputed fees shall be made, after verification of Consultant’s perfo...
	4.4 Withholding.  City reserves the right to withhold future payment to Consultant if any aspect of the Consultant’s work is found to be substantially inadequate.  City shall notify Consultant in writing of deficiencies believed to be substantially in...
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	5.1 Financial Records.  Consultant shall maintain complete and accurate records with respect to sales, costs, expenses, receipts and other such information required by City that relate to the performance of Services under this Agreement.  Consultant s...
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	6. TERMINATION.
	6.1 Termination Without Cause.  This Agreement may be terminated by either party for any reason upon ten (10) days prior written notice by the terminating party to the other party. In the event of a termination, the date of termination shall be deemed...
	6.2 Termination With Cause.  Either party may terminate this Agreement with cause, effective immediately upon written notice of such termination to the other party and failure of the breaching party to correct within five (5) days of receiving such no...
	6.3 Performance Upon Termination.  In the event this Agreement is terminated pursuant to this Section, City shall pay Consultant for the outstanding balance owed for work performed up to the time of termination.  Upon termination of the Agreement, Con...
	6.4 Termination Upon Mutual Consent.  This agreement may also be terminated by mutual consent of the parties and in accordance with the terms and conditions of any plan of termination established by the parties. In the event of a termination by mutual...

	7. DISPUTE RESOLUTION.  Except as explicitly provided in Exhibit E relating to claims by Consultant, if any dispute, claim or disagreement shall arise relative to the interpretation or enforcement of this Agreement, the parties shall use commercially ...
	8. INSURANCE.  Consultant shall maintain prior to the beginning of and for the duration of this Agreement insurance coverage as specified in the attached Exhibit C, which is incorporated by this reference as though set forth in full.
	9. INDEMNIFICATION.
	Indemnification for Professional Liability.  To the fullest extent permitted by law, Consultant shall indemnify, protect, defend and hold harmless City and any of its officials, directors, employees and agents (“Indemnified Parties”) from and against ...

	10. Release of Information.
	10.1 Confidentiality.  All information gained by Consultant in performance of this Agreement shall be considered confidential and shall not be released except to the City, directly or indirectly, by Consultant without City's prior written authorizatio...
	10.2 Notice and Cooperation.  Consultant shall promptly notify the City Manager and City Attorney in writing if Consultant, its officers, employees, agents, subcontractors or subconsultants are served with any summons, complaint, subpoena, notice of d...

	11. Relationship to City.
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	11.2 No Employee Privileges.  No City employee benefits shall be available to Consultant in connection with the performance of this Agreement.  Except for the fees paid to Consultant as provided in the Agreement, City shall not pay salaries, wages or ...
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	12. In any suit filed under Section 20104.4, the City shall pay interest at the legal rate on any arbitration award or judgment. The interest shall begin to accrue on the date the suit is filed in a court of law.
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